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MOTI ON FOR RECONSI DERATI ON OF AUGUST 4, 2003 ORDER
CONCERNI NG DI VI DED ARGUMENT

Congressman Ron Paul and his fellow plaintiffs (“the Paul
Plaintiffs”) hereby respectfully nmove this Court to reconsider its
August 4, 2003 Order denying the Paul Plaintiffs’ notion for
di vided argunent. The Paul Plaintiffs recognize the exceptiona
nature of their request for reconsideration, but believe strongly
that denial of their ability to present oral argunment before the
Court woul d create the appearance of the Court’s unwillingness to

hear a frontal challenge to its own decision in Buckley v. Val eo,

424 U.S. 1 (1976), particularly since the Paul Plaintiffs have
presented to the Court the only challenge to Buckley during the
generation that has passed since it was decided in 1976, and the
Paul Plaintiffs’ argunents have been virtually ignored by the
appellees in their briefs to this Court.

Wth the single exception of the brief filed by the Paul
Plaintiffs, the briefs of all plaintiffs below, as well as the
briefs of the Governnent and the Intervenor-Defendants filed on
August 5, 2003, have assuned the continued legitinmacy of the
rel evant canpaign finance regul ations sustained in Buckley. All
other litigants have proceeded and argued as if the only issue in
this case is whether the Bipartisan Canpai gn Reform Act of 2002,
116 Stat. 81 (“BCRA’) extends too far an otherw se constitutional
| icensing system governing political speech that influences the

outcones of federal elections. And, for the nost part, that is
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essentially howthe district court considered the case bel ow. But
this assunption is false. The Paul Plaintiffs have forthrightly,
and explicitly, called for a reexam nation of the unstated (and,
i ndeed, unargued) Buckley prem se that canpai gn finance regul ati on
concerns only the First Anmendnment free speech and association
guar antees, not the freedomof the press, which if applied to BCRA
woul d prove that the issue in this case i s whet her canpai gn finance
regul ation is unconstitutional fromits roots up.

The basic strategy of the appellees in their briefs has been
to ignore cavalierly the challenge of the Paul Plaintiffs.
Al t hough this can be disnissed as a high-risk [itigation strategy,
the Paul Plaintiffs cannot be denied oral argument w thout doing
organic harmto the public’ s perception of the Hi gh Court.

The Paul Plaintiffs deny the constitutional |egitinmacy of the
prem se that an existing Congress and President have the power to
enact laws designed to limt participation in canpaigns for
election to federal office for the purpose of “protect[ing]
denocracy,” as the Intervenor-Defendants have clainmed in their
brief. (See Brief for Intervenor-Defendants, at 1.) Al of the
plaintiff groups, other than the Paul Plaintiffs, have accepted
this constitutional prem se, bypassing first principles to focus on
whet her the facts and circunstances contained in the “el ephanti ne”
record below justify an abridgnment of an otherw se unfettered right

of American citizens to criticize their elected officials and the
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way t hat the governnental systemcurrently is operating. According
to the freedomof the press guarantee, however, Congress may nake
no |l aw the purpose of which is to “restore ... public confidence

[and] faith” in the six intervening nenbers of Congress as part
of the current governnent system See Brief for Intervenor-
Def endants, at 2. To the contrary, as the noted scholar St. George
Tucker observed, the First Anmendnent, taken as a whole, was
designed to dispossess Congress from any, and all, jurisdiction
over the freedomto comuni cate one’ s opi nion about politics (and
religion), even if the purpose of the exercise of power was to
protect the state (or church) fromfalling into disrepute with the
peopl e. S.G Tucker, “O the R ght of Conscience; and of the
Freedom of Speech and of the Press,” reprinted in S.G Tucker, View
of the Constitution of the United States with Selected Witings
371-94 (Liberty Fund, |ndianapolis: 1999).

To be sure, the Intervening Defendants’ claim that Congress
has the power to limt First Amendnent freedons to restore public
confidence in the existing system of governnent finds support in
Buckley v. Valeo. See id., 424 U. S. at 27. But, on this crucial
poi nt, Buckl ey rested upon a statenent nmade in a case invol ving the
constitutionality of limts on the speech and associ ation rights of
federal enployees, |imts that the Court itself cautioned coul d not
be inposed upon “the speech of the citizenry in general.” See

United States Civil Service Conm ssion v. National Association of
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Letter Carriers, 413 U S. 548, 564-65 (1973). By relying upon this

“Hatch Act” case, this Court’s decision in Buckley has unl eashed a
set of rules governing the political activities of Anerican
citizens, turning theminto agents and servants of the governnent,
in direct contradiction of the founding principle that the
governnent is the agent and servant of the people, the latter of
whom have an “absolute freedomof inquiry [which if it] be in any
manner abridged, or inpaired by those who adm nister governnent
[wWwll] instantly change [our] union of representative denocraci es,
i n which the people are sovereign, [into] a consolidated oligarchy,
ari stocracy or nonarchy.” S.G Tucker, “O the Right of
Consci ence,” supra, at 381 (enphasis added).

Only the Paul Plaintiffs are calling upon this Court to assess
the constitutionality of BCRA by exam ni ng whether it i s consistent
with the founding principle of the sovereignty of the people over
their government. All of the other parties are content to nmake the
touchstone of this case not the original, textual neaning of the
First Amendnent freedomof the press, but this Court’s 1976 Buckl ey
opi nion, and its unsupported (and unsupportabl e) extension of the
“Hatch Act” to the Anerican peopl e.

In light of the fact that three justices sitting on this Court
have called for Buckley to be overruled (see FEC v. Colorado

Republi can Federal Canpaign Committee, 533 U S. 431, 488 (2001)

(Thomas, J., dissenting), and that this Court previously declined
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to do so on the ground that no litigant has urged it to reexam ne

Buckl ey (see N xon v. Shrink M ssouri Governnent PAC, 328 U.S. 377,

397 (2000)), there appears to be every good reason to include in
the oral argunment of this case the only parties who have asked for
such a reexanmi nation. Until now, Buckley has renmai ned unchal | enged
sol el y because no party has chosen to do so. That is no | onger the
case. Unless the Paul Plaintiffs are permtted to participate in
oral argunent, the question of the continued vitality of Buckley
sinply will not receive the attention that it deserves. In
addition to considerations of justice, that |ack of attention wll
create the inpression that this Court is unwilling to hear a
frontal challenge to its prior decision in Buckley.

Qur constitutional republic is preserved not by restrictions,
of the type contained in BCRA, on the ability of citizens to
publish criticisns of governnent officials, evenif that criticism
creates the appearance in the electorate that those elected
officials are corrupt. Rather, the republic is held together by
common beliefs about the rule of law, and the basic integrity of
government officials to listen to the views of the people,
including the willingness of the judiciary to give fair hearing to
those who challenge its prior decisions. Accordingly, the Pau
Plaintiffs respectfully request that the Court reconsider its
denial of the Paul Plaintiffs’ notion for divided argunment and

grant the Paul Plaintiffs 20 mnutes to present oral argunent.



HERBERT W TI TUS

TROY A. TITUS, P.C

5221 Indian River Road
Virginia Beach, VA 23464
(757) 467-0616

RI CHARD O WOLF
MOORE & LEE, LLP

1750 Tysons Boul evard
Suite 1450

McLean, VA 22102
(703) 506-2050

PERRY B. THOVWPSON

629 H gh Knob Road
Front Royal, VA 22630
(540) 305-0012

Attorneys for Appellants
*Counsel of Record
August 11, 2003

Respectful ly subm tted,

W LLI AM J. OLSON*
JOHN S. M LES
WLLIAMJ. OLSCON, P.C
Suite 1070

8180 Greensboro Drive
McLean, VA 22102
(703) 356-5070

GARY G KREEP

U. S. JUSTI CE FOUNDATI ON
Suite 1-C

2091 E. Vvall ey Parkway
Escondi do, CA 92027
(760) 741-8086



